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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Sessions Case No. 44/2019 
(Arising out of G.R. Case No. 74/2018) 

U/S 302 IPC 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, M.A.LLB. AJS, 
 
Committed by:-Mr. M.K.Saikia, CJM, Udalguri,  

 
 

Charge framed on:-03-06-2019 
 
 
State of Assam 

- Vs - 
Smti Laxmi Karuwa....Accused person. 

 
Date of Recording Evidence on –01-07-19: 26-07-19: 28-08-19:  

             11-09-19: 25-11-19. 

Date of Hearing Argument on - 11-12-2020. 

Date of Delivering the Judgment on - 22-12-2020.  

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. M. Deka, Ld. Advocate. 

JUDGMENT 
 

1.  The criminal law is set into motion by one Gudu Karuwa who lodged an 

FIR in Dimakuchi PS stating, inter-alia, that on 21.1.2018 at about 7 p.m. the 

wife had a quarrel with her husband, as a result of which wife hit repeatedly 

on the head of her husband with fire wood causing his death. Hence this case.  

 

2.  Following the information, Dimakuci police station registered a case 

being Dimakuchi P.S. case No.6/2018 U/S 302 IPC and took up investigation.   

 

3. During the course of investigation police  visited the place of 

occurrence, seized two pieces of fire wood containing stain like blood on the 

spot as shown by accused in presence of witnesses (Ext.2), drew sketch map 

of the place of occurrence (Ext.4), recorded the statements of the witnesses, 
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did inquest and  post-mortem of the dead body. Later on, I.O. collected the 

post-mortem report and on completion of investigation laid the charge sheet 

against accused U/S 302 IPC.  

 

4. In due course, the learned Chief Judicial Magistrate, Udalguri vide order 

dated 10.5.2019 committed the case to the court of Sessions after due 

compliance of Section 207 Cr.P.C.  

 

5. Receiving the case record on committal, my learned predecessor 

registered a Sessions case being Sessions case No.44/2019  and after hearing 

the learned lawyers appearing for both sides and perusing the materials on 

record  vide order dated 3.6.2019framed charge against accused U/S 302 IPC. 

The particulars of the offence on being read over and explained accused 

pleaded not guilty and claimed trial.  

 

6. During the course of trial, the prosecution, in order to bring home the 

guilt of accused, examined as many as 7 (seven) witnesses namely- Gudu 

Karuwa as PW1, Sankar Sonari as PW2, Panda Munda as PW3, Jiten Tanti as 

PW4, Nalini Brahma as PW5, Maheswar Sarma as PW6 and Dr. Arindom Bora 

as PW7.  

 

7. The prosecution also exhibited the following documents. FIR- Ext.1, 

signature of informant-Ext.1(1), seizure list-Ext.2, signature of I.O. and other 

seizure witnesses as Ext.2(1), 2(2), 2(3),2(4) and 2(5), charge-sheet-Ext.3, 

signature of I.O. Ext.3(1), sketch map-Ext.4, signature of I.O. Ext.4(1), post-

mortem report-Ext.5, signature of doctor Ext.5(1).  

 

8. Concluding prosecution evidence, accused was examined U/S 313 

Cr.P.C. but, she denied the prosecution evidence and pleaded his innocence. 

However, on being asked accused declined to adduce defence evidence. Her 

plea is total denial of the prosecution case.  
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9. Point for determination:- 

 

(i)  Whether on 21.1.2018 at about 7 p.m. accused Laxmi Karuwa committed  

murder by intentionally causing  the death of her husband Mohan Karuwa and 

thereby committed an offence U/S 302 IPC as alleged? 

 

10. Discussion, Decision and reasons for such decision:- 

 

I have heard the arduous contention of the learned lawyers appearing 

for both sides and carefully gone through the evidence on record. 

 

11. Initiating his argument, the learned P.P. at the first instance contended 

that it is a clear cut case of the offence of murder of husband by wife at own 

residence at 7 p.m. and this fat has been corroborated by prosecution 

witnesses from 1 to 7 in consistent, credible and trustworthy manner leaving 

no doubt in the prosecution case. Hence, learned P.P. submitted that it is a fit 

case for recording conviction U/S 302 IPC.  

 

12. On the other hand, the learned counsel appearing on behalf of the 

accused has confined the submission to the plea of alteration of the conviction 

under Section 302 of the IPC to under Section 304 Part-II of the IPC. Learned 

counsel for the accused point out that this is a case where there was a quarrel 

between husband and wife. Learned counsel contended that accused must be 

extended the benefit of exception 4 to Section 300 of the IPC which declares 

that culpable homicide is not murder if it is committed in a sudden fight 

without their being pre-meditation and in the heat of passion upon a sudden 

quarrel without the offender taking undue advantage and acting in a cruel and 

unusual manner. The explanation to Exception 4 to Section 300 provides that it 

is immaterial in such a case which party offers the provocation or commits the 

first assault. Learned counsel submits that both accused and decease took 

drinks. He submits there being a quarrel on the fateful night,and therefore this 

is a fit case where the conviction must be altered from Section 302 of the IPC 

to Section 304 Part II of the IPCbecause accused caused single blow on the 
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head of her husband  not knowing that it would eventually become fatal. 

Therefore, the learned counsel prays that the court may consider this aspect 

while passing the judgment. 

 

13. In the context of the submissions made by the learned counsel, 

appearing for both sides, it is necessary to go through the ingredients of the 

offences U/S 299, 300, 302 and 304 IPC.  

 

14. 299. Culpable homicide.--Whoever causes death by doing an act with 

the intention of causing death, or with the intention of causing such bodily 

injury as is likely to cause death, or with the knowledge that he is likely by 

such act to cause death, commits the offence of culpable homicide.  

Illustrations (a) A lays sticks and turf over a pit, with the intention of 

thereby causing death, or with the knowledge that death is likely to be thereby 

caused. Z, believing the ground to be firm, treads on it, falls in and is killed. A 

has committed the offence of culpable homicide.  

(b) A knows Z to be behind a bush. B does not know it. A, intending to 

cause, or knowing it to be likely to cause Z's death, induces B to fire at the 

bush. B fires and kills Z. Here B may be guilty of no offence; but A has 

committed the offence of culpable homicide. 

 (c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is 

behind a bush; A not knowing that he was there. Here, 167 although A was 

doing an unlawful act, he was not guilty of culpable homicide, as he did not 

intend to kill B or to cause death by doing an act that he knew was likely to 

cause death.  

Explanation 1.-A person who causes bodily injury to another who is 

labouring under a disorder, disease or bodily infirmity, and thereby accelerates 

the death of that other, shall be deemed to have caused his death.  

Explanation 2.-Where death is caused by bodily injury, the person who 

causes such bodily injury shall be deemed to have caused the death, although 

by resorting to proper remedies and skilful treatment the death might have 

been prevented.  
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Explanation 3.-The causing of the death of a child in the mother's 

womb is not homicide. But it may amount to culpable homicide to cause the 

death of a living child, if any part of that child has been brought forth, though 

the child may not have breathed or been completely born. 

 

15. 300. Murder.--Except in the cases hereinafter excepted, culpable 

homicide is murder, if the act by which the death is caused is done with the 

intention of causing death, or-  

2ndly.-If it is done with the intention of causing such bodily injury as 

the offender knows to be likely to cause the death of the person to whom the 

harm is caused. or-  

3rdly.-If it is done with the intention of causing bodily injury to any 

person and the bodily injury intended to be inflicted is sufficient in the ordinary 

course of nature to cause death, or- 

 4thly.-If the person committing the act knows that it is so imminently 

dangerous that it must, in all probability, cause death, or such bodily injury as 

is likely to cause death, and commits such act without any excuse for incurring 

the risk of causing death or such injury as aforesaid. 

 Illustrations (a) A shoots Z with the intention of killing him. Z dies in 

consequence. A commits murder.  

(b) A, knowing that Z is labouring under such a disease that a blow is 

likely to cause his death, strikes him with the intention of causing bodily injury. 

Z dies in consequence of the blow. A is guilty of murder, although the blow 

might not have been sufficient in the ordinary course of nature to cause the 

death of a person in a sound 168 state of health. But if A, not knowing that Z 

is labouring under any disease, gives him such a blow as would not in the 

ordinary course of nature kill a person in a sound state of health, here A, 

although he may intend to cause bodily injury, is not guilty of murder, if he did 

not intend to cause death, or such bodily injury as in the ordinary course of 

nature would cause death.  

(c) A intentionally gives Z a sword-cut or club-wound sufficient to cause 

the death of a man in the ordinary course of nature. Z dies in consequence. 
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Here A is guilty of murder, although he may not have intended to cause Z's 

death. 

 (d) A without any excuse fires a loaded cannon into a crowd of persons 

and kills one of them. A is guilty of murder, although he may not have had a 

premeditated design to kill any particular individual.  

Exception 1.-When culpable homicide is not murder.-Culpable homicide 

is not murder if the offender, whilst deprived of the power of self-control by 

grave and sudden provocation, causes the death of the person who gave the 

provocation or causes the death of any other person by mistake or accident.  

The above exception is subject to the following provisos:-  

First.-That the provocation is not sought or voluntarily provoked by the 

offender as an excuse for killing or doing harm to any person.  

Secondly.-That the provocation is not given by anything done in 

obedience to the law, or by a public servant in the lawful exercise of the 

powers of such public servant.  

Thirdly.-That the provocation is not given by anything done in the 

lawful exercise of the right of private defence.  

Explanation.-Whether the provocation was grave and sudden enough to 

prevent the offence from amounting to murder is a question of fact.  

Illustrations (a) A, under the influence of passion excited by a 

provocation given by Z, intentionally kills Y, Z's child. This is murder, inasmuch 

as the provocation was not given by the child, and the death of the child was 

not caused by accident or misfortune in doing an act caused by the 

provocation.  

(b) Y gives grave and sudden provocation to A. A, on this provocation, 

fires a pistol at Y, neither intending nor knowing himself to be likely to kill Z, 

who is near him, but out of sight. A kills Z. Here A has not committed murder, 

but merely culpable homicide.  

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden and 

violent passion by the arrest, and kills Z. This is murder, inasmuch as the 

provocation was given by a thing done by a public servant in the exercise of 

his powers.  
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(d) A appears as a witness before Z, a Magistrate. Z says that he does 

not believe a word of A's deposition, and that A has perjured himself. A is 

moved to sudden passion by these words, and kills Z. This is murder.  

(e) A attempts to pull Z's nose. Z, in the exercise of the right of private 

defence, lays hold of A to prevent him from doing so. A is moved to sudden 

and violent passion in consequence, and kills Z. This is murder, inasmuch as 

the provocation was giving by a thing done in the exercise of the right of 

private defence.  

(f) Z strikes B. B is by this provocation excited to violent rage. A, a 

bystander, intending to take advantage of B's rage, and to cause him to kill Z, 

puts a knife into B's hand for that purpose. B kills Z with the knife. Here B may 

have committed only culpable homicide, but A is guilty of murder.  

Exception 2.-Culpable homicide is not murder if the offender in the 

exercise in good faith of the right of private defence or person or property, 

exceeds the power given to him by law and causes the death of the person 

against whom he is exercising such right of defence without premeditation, 

and without any intention of doing more harm than is necessary for the 

purpose of such defence.  

Illustration Z attempts to horsewhip A, not in such a manner as to 

cause grievous hurt to A. A draws out a pistol. Z persists in the assault. A 

believing in good faith that he can by no other means prevent himself from 

being horsewhipped, shoots Z dead. A has not committed murder, but only 

culpable homicide.  

Exception 3.-Culpable homicide is not murder if the offender, being a 

public servant or aiding a public servant acting for the advancement of public 

justice, exceeds the powers given to him by law, and causes death by doing an 

act which he, in good faith, believes to be lawful and necessary for the due 

discharge of his duty as such public servant and without ill-will towards the 

person whose death is caused.  

Exception 4.-Culpable homicide is not murder if it is committed without 

premeditation in a sudden fight in the heat of passion upon a sudden quarrel 

and without the offender's having taken undue advantage or acted in a cruel or 
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unusual manner. Explanation.-It is immaterial in such cases which party offers 

the provocation or commits the first assault.  

Exception 5.-Culpable homicide is not murder when the person whose 

death is caused, being above the age of eighteen years, suffers death or takes 

the risk of death with his own consent.  

Illustration 169 A, by instigation, voluntarily causes Z, a person under 

eighteen years of age, to commit suicide. Here, on account of Z's youth, he 

was incapable of giving consent to his own death; A has therefore abetted 

murder.  

 

16. 302. Punishment for murder.--Whoever commits murder shall be 

punished with death, or 1*[imprisonment for life], and shall also be liable to 

fine.  

 

17. 304. Punishment for culpable homicide not amounting to murder.-- 

Whoever commits culpable homicide not amounting to murder shall be 

punished with 1*[imprisonment for life], or imprisonment of either description 

for a term which may extend to ten years, and shall also be liable to fine, if the 

act by which the death is caused is done with the intention of causing death or 

of causing such bodily injury as is likely to cause death; or with imprisonment 

of either description for a term which may extend to ten years, or with fine, or 

with both, if the act is done with the knowledge that it is likely to cause death, 

but without any intention to cause death, or to cause such bodily injury as is 

likely to cause death.  

 

18. In the context of the definitions under section 299/300/302/304 IPC, it 

would be apposite to appreciate the evidence which have emerged in the 

mouth of the prosecution witnesses in court on oath. 

 

19. Now, on perusal of FIR (Ext.1), it transpires that incident occurred at 

about 7 p.m. on 21.1.2018, lodged by one Gudu Karowa.  
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20. PW1, Gudu Karuwa in his evidence stated that he got the information 

at about 5 to 5.30 a.m.  in the morning  and hearing hue and cry of the 

children of the neighbourhood and also hearing the news that on the previous 

night there was a quarrel between accused and her husband, wherein, accused 

committed murder of her husband. Accordingly, he rushed to the house of 

deceased and saw the accused sitting beside the door and found the dead 

body of deceased Mohan Karowa in a sitting position lean of the wall of the 

house and had seen bleeding on the head of deceased. But, the blood was 

already clotted. In the house, there was none other than accused Laxmi 

Karowa. Nevertheless, he found 4/5 minor children in the house of deceased 

from the neighborhood.  

 

21. He also noticed one fire wood near the dead body of Mohan Karowa. 

Then his neighbour Sunil Tanti also came and he asked him to call the 

Gaonburah. So, Gaonburah came alongwith Sunil who advised him to inform 

the police. Then he informed the police of Dimakuchi PS over phone. Later on, 

police came and took the dead body to Udalguri Civil Hospital and accused was 

arrested by police. Thereafter, he lodged the FIR, Ext.1, and he identified his 

signature as Ext.1 (1) in the FIR. According to him, police also seized the fire 

wood found near the dead body of Mohan Karowa. Ext.2 is the seizure list. 

Ext.2 (1) is his signature. Police also conducted inquest where he put his 

signature. Mat. Ext.1 is the piece of the fire wood seized by police.  

 

22. Likewise, PW2, Sankar Sonari also deposed that he got the information 

at about 6/7 a.m. in the morning that Mohan Karowa was killed by his wife 

Laxmi Karowa. Since he was the VDP secretary of his village, he went to the 

place of occurrence with Guddu Karowa, the house of Mohan Karowa and 

found the dead body of Mohan Karowa in a sitting position leaning towards the 

wall inside the room and police also arrived on the spot. He also stood as 

seizure witness to the fire wood.  

 

23. PW3, Panda Munda also deposed that he got the information on the 

next day morning and visited the house of Mohan Karowa and found the 
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dead body of Mohan Karuwa in a sitting position leaning on the side of wall of 

the room. Accused was also sitting near the door of the house and two pieces 

of firewood were lying on the ground near the accused. On being asked by the 

Police, she confessed that with the pieces of firewood lying on the ground, she 

assaulted her husband and killed him.  The Police then seized the fire woods 

and he stood as witness.  

 

24. PW4, is Jiten Tanti also deposed that he got the information about 7/8 

a.m. and having gone to the house of deceased found dead body of Mohan 

Karuwa inside the house in a sitting position leaning to the wall having 

bleeding injury on the face and noticed piece of fire wood lying on the ground 

near the accused. Then police seized the firewood to which he stood as 

witness.  

 

25. Now it is be seen what credible and corroborative evidence has been 

adduced by the medical officer in court.PW7 Dr. Arindam Bora who did the 

postmortem deposed thaton 22.01.18he was posted as M& H.O. 1 at Udalguri 

Civil Hospital. He conducted post-mortem examination on the dead body of 

Mohan Karuwa, in connection with Dimakuchi PS case no. 06/18 U/S 302 IPC.  

On examination of the body, he found the following:- 

Wallribs and cartilages, Pleurae, Laryax and tracheae, Right lung, Pericar 

(dium), Heart & Vessels all intact.  

Injury: Head injury.  

Disease of deformity: Deformity of scalp,  

Fracture: Fracture of scalp, Dislocation: Nil. 

More detailed description of injury or disease:  

Brain matter is coming out from head, head injury.  

Bleeding from left ear. 

Condition of subject stout emaciated, decomposed etc: Wearing blue 

shirt and khaki colour pant. Rigor mortis present.  

Wounds -Position and character: Nil, Bruise-position, size and nature: 

Nil, Mark of ligature on neck dissection, etc: Nil, Walls: Nil, Peritoneum: 

Nil, 
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Mouth, Pharynx, Esophagus: Half digestive particle is found, Stomach 

and its contents: Half digestive particle is found, Small intestine and its 

contents: Half digestive particle is found. 

Cranium and spinal canal:  

Scalp, skull, vertebrae: Scalp is broken, Membrane: Intact, Braine and 

spinal cord: Brain matter is coming out, Liver: Intact, Spleen: intact, 

Kidneys: Intact, Bladder: Intact,  

The doctor opined that death was due to head injury.Ext-5 is the post-

mortem report and Ext-5(1) is his signature. 

 

26. The evidence of doctor substantiates the evidence of PW1 to PW4 in 

material particulars. The doctor was not at all cross examined by defence 

disputing his findings. So, all the facts leads to unerring conclusion that it was 

accused who killed her husband by assaulting with firewood’s inside her house. 

27. PW6 is the I.O. S. Maheswar Sarmah. According to whom, on 22.01.18 

while he was posted as Officer-in-Charge of Dimakuchi P.S. based on FIR 

lodged by one Gudu Karowa. He registered a case being Dimakuchi P.S. case 

No. 6/18 under Section 302 IPC and immediately visited the place of 

occurrence and met local people who told him that accused Laxmi Karuwa by 

means of firewood and showed him the dead body which was lying inside the 

house of the accused. He also found two pieces of firewood inside the house, 

as shown by accused by which she assaulted her husband as a result of which 

her husband succumbed to his injury. Then he recorded the statements of 

witnesses including informant under Section 161 Cr.P.C., drew a sketch map, 

shifted the dead body to Dimakuchi P.S., did inquest and then sent for 

postmortem examination. He also seized two pieces of firewood from the place 

of occurrence in presence of witnesses. Thereafter, he also arrested the 

accused and sent her to judicial custody. But, in the meanwhile having got his 

transfer order he left police station by handing over the case diary to WSI 

Nalini Brahma. Ext.-4 is the sketch map. He identified his signature as Ext.-

4(1). Ext.-2 is the Seizure list. He identified his signature as Ext.2 (5).  
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28. In his cross-examination, he stated that he recorded the statements of 

the witnesses at the place of occurrence.  

 

29. Now, the most pertinent question is whether the recovery of the fire 

wood by the investigating officer on the spot as shown by accused can be 

admissible evidence as provided in section 27 of the Indian Evidence Act. 

30. In this regard it is useful to refer to the decision of the 

Hon’ble Apex Court in Mukesh v. State (NCT of Delhi), (2017) 6 SCC 

1 : (2017) 2 SCC (Cri) 673 : 2017 SCC OnLine SC 533 wherein the 

Hon’ble Supreme Court held as under: 

“444. Section 25 of the Evidence Act (for short “the Evidence Act”) speaks 

of a confession made to a police officer, which shall not be proved as against a 

person accused of an offence. Section 26 of the Evidence Act also speaks that no 

confession made by the person whilst he is in the custody of a police officer, 

unless it be made in the immediate presence of a Magistrate, shall be proved as 

against such person. Sections 25 and 26 of the Evidence Act put a complete bar 

on the admissibility of a confessional statement made to a police officer or a 

confession made in absentia of a Magistrate, while in custody. Section 27 of the 

Evidence Act is by way of a proviso to Sections 25 and 26 of the Evidence Act 

and a statement even by way of confession made in police custody which 

distinctly relates to the fact discovered is admissible in evidence against the 

accused. Section 27 of the Evidence Act reads as under: 

“27. How much of information received from accused may be 

proved.—Provided that, when any fact is deposed to as discovered in 

consequence of information received from a person accused of any offence, 

in the custody of a police officer, so much of such information, whether it 

amounts to a confession or not, as relates distinctly to the fact thereby 

discovered, may be proved.” 

Section 27 is based on the view that if a fact is actually discovered in 

consequence of information given, some guarantee is afforded thereby that the 

information is true and is a relevant fact and accordingly it can be safely 

allowed to be given in evidence. 

445. Section 27 has prescribed two limitations for determining how much of 

the information received from the accused can be proved against him: (i) the 

information must be such as the accused has caused discovery of the fact i.e. the 
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fact must be the consequence, and the information the cause of its discovery; (ii) 

the information must “relate distinctly” to the fact discovered. Both the 

conditions must be satisfied. Various requirements of Section 27 of the Evidence 

Act are succinctly summed up in Anter Singh v. State of Rajasthan [Anter 

Singh v. State of Rajasthan, (2004) 10 SCC 657 : 2005 SCC (Cri) 597] : (SCC 

p. 665, para 16) 

“16. The various requirements of the section can be summed up as 

follows: 

(1) The fact of which evidence is sought to be given must be relevant 

to the issue. It must be borne in mind that the provision has nothing to 

do with the question of relevancy. The relevancy of the fact discovered 

must be established according to the prescriptions relating to relevancy 

of other evidence connecting it with the crime in order to make the fact 

discovered admissible. 

(2) The fact must have been discovered. 

(3) The discovery must have been in consequence of some 

information received from the accused and not by the accused's own act. 

(4) The person giving the information must be accused of any 

offence. 

(5) He must be in the custody of a police officer. 

(6) The discovery of a fact in consequence of information received 

from an accused in custody must be deposed to. 

(7) Thereupon only that portion of the information which relates 

distinctly or strictly to the fact discovered can be proved. The rest is 

inadmissible.” 

446. Appending a note of caution to prevent the misuse of the provision of 

Section 27 of the Evidence Act, this Court in GeejagandaSomaiah v. State of 

Karnataka [GeejagandaSomaiah v. State of Karnataka, (2007) 9 SCC 315 : 

(2007) 3 SCC (Cri) 135] , observed that the courts need to be vigilant about 

application of Section 27 of the Evidence Act. Relevant extract from the 

judgment is as under: (SCC p. 324, para 22) 

“22. As the section is alleged to be frequently misused by the police, the 

courts are required to be vigilant about its application. The court must 

ensure the credibility of evidence by police because this provision is 

vulnerable to abuse. It does not, however, mean that any statement made in 

terms of the aforesaid section should be seen with suspicion and it cannot be 
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discarded only on the ground that it was made to a police officer during 

investigation. The court has to be cautious that no effort is made by the 

prosecution to make out a statement of the accused with a simple case of 

recovery as a case of discovery of fact in order to attract the provisions of 

Section 27 of the Evidence Act.” 

447. Even though, the arrest and recovery under Section 27 of the Evidence 

Act is often sought to be misused, the courts cannot be expected to completely 

ignore how crucial are the recoveries made under Section 27 in an 

investigation. The legislature while incorporating Section 27, as an exception to 

Sections 24, 25 and 26 of the Evidence Act, was convinced of the quintessential 

purpose Section 27 would serve in an investigation process. The recovery made 

under Section 27 of the Evidence Act not only acts as the foundation stone for 

proceeding with an investigation, but also completes the chain of 

circumstances. Once the recovery is proved by the prosecution, burden of proof 

on the defence to rebut the same is very strict, which cannot be discharged 

merely by pointing at procedural irregularities in making the recoveries, 

especially when the recovery is corroborated by direct as well as circumstantial 

evidence, especially when the investigating officer assures that failure in 

examining independent witness while making the recoveries was not deliberate 

or mala fide, rather it was on account of exceptional circumstances attending 

the investigation process. 

448. While the prosecution has been able to prove the recoveries made at 

the behest of the accused, the defence counsel repeatedly argued in favour of 

discarding the recoveries made, on the ground that no independent witnesses 

were examined while effecting such recoveries and preparing seizure memos. 

449. The above contention of the defence counsel urges one to look into the 

specifics of Section 27 of the Evidence Act. As a matter of fact, need of 

examining independent witnesses, while making recoveries pursuant to the 

disclosure statement of the accused is a rule of caution evolved by the Judiciary, 

which aims at protecting the right of the accused by ensuring transparency and 

credibility in the investigation of a criminal case. In the present case, PW 80 SI 

Pratibha Sharma has deposed in her cross-examination that no independent 

person had agreed to become a witness and in the light of such a statement, 

there is no reason for the courts to doubt the version of the police and the 

recoveries made. 
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450. When recovery is made pursuant to the statement of the accused, 

seizure memo prepared by the investigating officer need not mandatorily be 

attested by independent witnesses. In State (Govt. of NCT of 

Delhi) v. Sunil [State (Govt. of NCT of Delhi) v. Sunil, (2001) 1 SCC 652 : 2001 

SCC (Cri) 248] , it was held that non-attestation of seizure memo by 

independent witnesses cannot be a ground to disbelieve recovery of articles' list 

consequent upon the statement of the accused. It was further held that there was 

no requirement, either under Section 27 of the Evidence Act or under Section 

161 CrPC to obtain signature of independent witnesses. If the version of the 

police is not shown to be unreliable, there is no reason to doubt the version of 

the police regarding arrest and contents of the seizure memos. 

451. In the landmark case of PulukuriKotayya v. King 

Emperor [PulukuriKotayya v. King Emperor, 1946 SCC OnLine PC 47 : (1946-

47) 74 IA 65] , the Privy Council has laid down the relevance of information 

received from the accused for the purpose of Section 27 of the Evidence Act. 

Relevant extracts from the judgment are as under: (SCC OnLine PC) 

“Section 27, which is not artistically worded, provides an exception to 

the prohibition imposed by the preceding section, and enables certain 

statements made by a person in police custody to be proved. The condition 

necessary to bring the section into operation is that the discovery of a fact in 

consequence of information received from a person accused of any offence 

in the custody of a police officer must be deposed to, and thereupon so much 

of the information as relates distinctly to the fact thereby discovered may be 

proved. The section seems to be based on the view that if a fact is actually 

discovered in consequence of information given, some guarantee is afforded 

thereby that the information was true, and accordingly can be safely 

allowed to be given in evidence; but clearly the extent of the information 

admissible must depend on the exact nature of the fact discovered to which 

such information is required to relate.” 

The test laid down in PulukuriKotayya case [PulukuriKotayya v. King Emperor, 

1946 SCC OnLine PC 47 : (1946-47) 74 IA 65] was reiterated in several 

subsequent judgments of this Court including State (NCT of Delhi) v. Navjot 

Sandhu [State (NCT of Delhi) v. Navjot Sandhu, (2005) 11 SCC 600 : 2005 

SCC (Cri) 1715] . 

452. In the light of above discussion, it is held that recoveries made 

pursuant to disclosure statement of the accused are duly proved by the 
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prosecution and there is no substantial reason to discard the same. Recovery of 

articles of PW 1 and also that of victim at the instance of the accused is a strong 

incriminating evidence against the accused, especially when no plausible 

explanation is forthcoming from the accused. Further, as discussed infra, the 

scientific examination of the articles recovered completely place them in line 

with the chain of events described by the prosecution.” 

 

31. Coming back to the facts of the present case, it appears that in their 

evidence in court  PW 2 Sankar Sonari, P W 3 Panda Munda and P W 4 Jiten 

Tanti categorically stated that in the morning when they visited the house of 

accused police seized the fire wood from the place of occurrence Vide Exhibit 2 

and they stood as witness to the seizure and identified their signatures as Ext 

2(2),Ext.2(3) & Ext 2(4) respectively and this fact has also been stated by 

them before police under section 161 Cr.P.C also in clear words. The 

investigating officer PW 6 Maheswar Sarmah in his evidence in chief stated that 

he seized two pieces of firewood from the place of occurrence on being 

produced by accused. In Ext. 2 (seizure Memo). The I O clearly noted that on 

22/01/2018 at about 11 a.m. he recovered two pieces of firewood in presence 

of witnesses as shown by accused. It is to be noted that the IO though did not 

record separate disclosure statement of accused before the recovery of two 

pieces of firewood, nevertheless, he in no unclear terms mention in the seizure 

memo thathe seized two pieces of firewood from the place of occurrence on 

being produced by accused which can be treated as disclosure statement as 

well because for this omission on the part of the recovery cannot be doubted. 

This fact has been fully corroborated by the evidence of PW 2, 3 &4 in clear 

words.  

 

32. Therefore, recovery of firewood by I O used by accused at the instance 

of the accused is a strong incriminating evidence against the accused, 

especially when no plausible explanation is offered from the side of accused. 

The extent of the information admissible must depend on the exact nature of 

the fact discovered to which such information is required to relate. Here in this 

case, there was no such delay in making the recovery which was made in 

presence of attesting witnesses duly corroborated by them in court. Most 
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pertinently, the incident of murder took place inside the house of accused 

when there were none other than the husband and wife in the house.So, the 

recovery of fire wood by I O from the place of incident at the instance of 

accused is clearly admissible under section 27 of Evidence Act. 

 

33. It is also noticed that the incident happened in the house of accused 

and that too during night and there was no other person in the room. Under 

such circumstances, the only hypothesis possible was homicide by the accused 

in the absence of access of any other persons in the house of accused on the 

fateful night. Therefore, the accused had a responsibility under Section 106 of 

the Evidence Act to explain the fact within her knowledge as to how and under 

what circumstances her husband died inside the house with such a serious 

injuries over his head. But no explanation is forthcoming from the mouth of 

accused regarding the death of her husband at night when only husband and 

wife resides in the house. 

34. True it is, that the accused and deceased are garden labourer and on 

the day of incident, as stated above, there were none in the house except the 

husband and wife. So, when the quarrel took place between the husband and 

wife, wife assaulting her husband on his head with fire wood out of anger or 

under the influence of alcohol causing his instantaneous death as a 

consequence of the injuries sustained is a natural corollary. It is to be noted 

that most people in tea garden life is still lagging behindfrom proper education, 

and other basic amenities of life as against the successive governments much 

exclaimed all round development touching all section of the society. The tea 

garden life is admittedly precarious. Because of lack of education & 

understanding between husband of wife conjugal life is fullofdeficiency, lack of 

compassion andtrue love as they live a routine dull life. After days’ hard work 

in the garden, in the eveningcoming under little influence of alcohol is the life 

circle. They quarrel even in the smallest of things, in a fit of rage, aggressive 

attack without thinking much about its consequences. They lives in very 

narrow confines, because of lifestyle they accustom to.  
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35. In the present case, this is the reality as the accused after assaulting 

her husband with fire wood in a fit of rage, and having seen her husband dying 

right in her eyes in a sitting position beside the wall of the house, she perhaps 

choose to remain silent for the night in fear of danger from the neighbourhood, 

and in the morning sitting in the threshold of the door of her house in a 

remorse and helpless state of mind and in the meantime, neighbours gathered 

there, she did not react much, also did not make any attempt to flee because 

of guilty feelings. As deposed by PW 6 the I O, he on visiting the spot saw the 

dead body lying inside the house  and also found accused outside the house, 

seized two pieces of fire wood from the spot as shown by the accused is also a 

vital fact of corroboration.In the absence of any possibility of delay in recording 

the statement of the witnesses or of any apprehension of the witness being 

influenced by any other person or police, his evidence could not be thrown out, 

more particularly, if he had faced cross examination in an efficient manner. 

 

36. It is also noted that there is no possibility of having committed the 

murder by any other second person as the accused offers no such explanation 

regarding access or presence of any person at the relevant time. Accuseddid 

not deny the fact that she and her husband were not available in the house in 

the fateful night. She did not take up any definite stand as to how the injuries 

were sustained by her husband (the deceased).  

37. In this regard this court beg to refer to a Judgment recently delivered 

by the Hon’ble Apex Court delivered in APPEAL NO.38 of 2020 PAUL ... 

APPELLANT VERSUS STATE OF KERALA ... RESPONDENT wherein in 

paragraph 28 &29 the Hon’ble Apex Court explained in a lucid 

manner in which cases and under what situation the court can 

convert the punishment from 302 to 304 Part I and Part II of of the 

Indian Penal Code:-  

“28.  As far as the contention that appellant that accused 

should be handed down conviction under Section 304, Part-I, we are 

not impressed by the said argument. As to what constitutes murder 

under Section 300 of the IPC and what constitutes culpable homicide 
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amounting to murder has been a vexed issue and the subject matter 

of a large body of case law. Section 300 of the IPC declares that except 

in those cases which are specifically excepted culpable homicide is 

murder in situations which have been specifically laid down. They are 

commonly referred to as firstly, secondly, thirdly and fourthly under 

Section 300 of the IPC. If the intention of the Legislature was that 

culpable homicide would amount to murder if it did not fall in any of 

the five exceptions enumerated in Section 300 of the IPC. What was 

the need for the Legislature to ‘waste words’ as it were by declaring 

that culpable homicide is murder if the act fell within any of the 4 

clauses in Section 300 of the IPC? In order that an act is to be punished 

as murder, it must be culpable homicide which is declared to be 

murder. Murder is homicide of the gravest kind. So is the punishment 

appropriately of the highest order. Murder requires establishment of 

the special mens rea while all cases of culpable homicide may not 

amount to murder.  

This Court in the judgment in State of Andhra Pradesh v. 

RayavarapuPunnayya and Another 1976(4) SCC 382 inter alia held as 

follows:  

 “21. From the above conspectus, it emerges that whenever a 

court is confronted with the question whether the offence is ‘murder’ 

or ‘culpable homicide not amounting to murder’, on the facts of a 

case, it will be convenient for it to approach the problem in three 

stages. The question to be considered at the first stage would be, 

whether the accused has done an act by doing which he has caused 

the death of another. Proof of such causal connection between the act 

of the accused and the death, leads to the second stage for 

considering whether that act of the accused amounts to “culpable 

homicide” as defined in Section 299. If the answer to this question is 

prima facie found in the affirmative, the stage for considering the 

operation of Section 300 of the Penal Code, is reached. This is the 

stage at which the court should determine whether the facts proved 
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by the prosecution bring the case within the ambit of any of the four 

clauses of the definition of “murder” contained in Section 300. If the 

answer to this question is in the negative the offence would be 

“culpable homicide not amounting to murder”, punishable under the 

first or the second part of Section 304, depending, respectively, on 

whether the second or the third clause of Section 299 is applicable. If 

this question is found in the positive, but the case comes within any of 

the exceptions enumerated in Section 300, the offence would still be 

“culpable homicide not amounting to murder”, punishable under the 

first part of Section 304, of the Penal Code.” (emphasis supplied)  

 29.  As far as this case is concerned, there can be no doubt that 

the act which led to the death has been committed by the accused. 

This court can safely proceed on the basis also that it amounts to 

culpable homicide. Going by the circumstances present in this case 

and in particular injuries suffered, it is quite clear that the act would 

fall within the scope of Section 300 of the IPC. If the act results in 

culpable homicide which does not amount to murder, then and then 

alone the question arises of applying Section 304 Part-I or Part II as 

the case may be. Appellant cannot extricate himself from the 

consequence of his act attracting the ingredients of murder by 

pointing out Section 304 Part I which also contains the expression, 

“the act with the intention to cause death’. The implications are vastly 

different. Section 304 of the IPC would apply only in a case where 

culpable homicide is not murder. If the act amounting to culpable 

homicide satisfies any of the four criteria to bring it under the offence 

of murder, being mutually exclusive, there can be no scope for 

applying Section 304 of the IPC. On the other hand, if the act is 

culpable homicide as falling in any of the five exceptional 

circumstances mentioned in Section 300 and then it would amount to 

culpable homicide not amounting to murder. In cases where the 

accused is able to establish he is entitled to the benefit of any of the 

exceptions under Section 300 then his case may be considered under 

Part-I or Part-II of Section 304 of the IPC depending on whether the act 
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which caused the culpable homicide was done with the intention of 

causing death or with knowledge that it is likely to cause death. That 

apart cases of culpable homicide which do not attract any of the four 

situations under Section 300 would still be culpable homicide to be 

dealt with under Section 304 of the IPC. However, if the case falls 

under any of the four limbs of Section 300, there would be no occasion 

to allow Section 304 to have play. If the act which caused the death 

and which is culpable homicide is done with the intention of causing 

death, then it would be murder. This is however subject to the act not 

being committed in circumstances attracting any of the 5 exceptions.  

Appellant’s contention that it would be culpable homicide not 

amounting to murder and reliance placed on the words ‘done with the 

intention of causing death’ in Section 304 Part-I is wholly meritless.” 

38. Now if we turn to the case at hand, based on the evidence discussed 

above threadbare there can be no doubt that the act which led to the death 

has been committed by accused Laxmi Karuwa as her act clearly amounts to 

culpable homicide particularly given the nature injuries suffered, the act would 

fall within the scope of Section 300 of the IPC.If the act results in culpable 

homicide which does not amount to murder, then only the question arises of 

applying Section 304 Part-I or Part II as the case may be. 

39.  So, It is to be seen whether the accused has done an act by doing 

which she has caused the death of another. In the present case, from the 

evidence of witnesses, it is quite clear that the act of accused caused death of 

her husband as she assaulted him on his head with fire wood and that act of 

the accused amounts to “culpable homicide” as defined in Section 

299.Moreover, the facts proved by the prosecution bring the case within the 

ambit of the four clauses of the definition of “murder” contained in Section 

300. 

 

40. Accused therefore, cannotget herself away from the consequence of 

her act attracting the ingredients of murder by pointing out Section 304 Part I 

which also contains the expression, “the act with the intention to cause death’.  
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41. As held by Hon’ble Apex Court, Section 304 of the IPC would apply only 

in a case where culpable homicide is not murder. If the act amounting to 

culpable homicide satisfies any of the four criteria to bring it under the offence 

of murder, being mutually exclusive, there can be no scope for applying 

Section 304 of the IPC.  

42. On the other hand, if the act is culpable homicide as falling in any of 

the five exceptional circumstances mentioned in Section 300 and then it would 

amount to culpable homicide not amounting to murder. Therefore, the 

contention of learned defence counsel that that act of accused would be 

culpable homicide not amounting to murder is wholly untenable and cannot be 

accepted. 

43. In view of the foregoing discussions and reasons accused Laxmi 

Karuwa is found guilty of offence under section 302 IPC. 

 

44. I have considered the provisions of section 360 of the probation of 

offenders Act, 1958 but having considered the age of accused, the nature and 

gravity of the offence proved, this court is not inclined to extend the benefit of 

the probation of offenders Act, 1958. 

 

SENTENCE HEARING 

45. I have heard the accused on the point of sentence as provided u/s 

235(2) Cr.P.C. It is submitted that accused is 51 years of age. So, in the event 

she is convicted & sentenced her entire life will spoil. Therefore, accused 

pleaded clemency of court while awarding sentence. 

 

46. Having heard the contention of the accused and on consideration of the 

mitigating and extenuating circumstances this court found that the only 

mitigating factor in favour of accused is that she is a poor and aged about 51 

years but in comparison to mitigating circumstances the impact of extenuating 

circumstances is higher as she killed her own husband. Therefore, considering 

the nature and gravity of the offence proved, this court is of the considered 

view that accused deserve to be punished appropriately commensurate with 

the crime committed by her. Accordingly, accused Laxmi Karuwa is sentenced 
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to undergo rigorous imprisonment for life and to pay fine of Rs.1000/- I/d 

another 3 (three) months Simple Imprisonment. This court feels the sentence 

of imprisonment awarded to accused will serve the ends of justice. 

 

47. Accused be taken into custody immediately. 

 

48. The period of detention, if any, already undergone by accused during 

the course of investigation, enquiry or trial shall be set off against the term of 

imprisonment as provided u/s 428 Cr.P.C. 

 

49. The bail bond of accused stands cancel and surety is discharged. 

 

50. Let a copy of the judgment be furnished to accused free of cost as 

provided in section 363 Cr.P.C. 

 

51. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Udalguri as provided in section 365 Cr.P.C. 

 

52. Let the case record be consigned to record room after completing the 

formalities. 

 

53. Given under my hand and seal of this court on 22ndday of December, 

2020. 

 

 

         Dictated & corrected by me 

 

 

         (Sri C.B. Gogoi) (Sri C.B. Gogoi)   

         Sessions Judge         Sessions Judge 
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APPENDIX: 

A) Prosecution witnesses: 

i) PW1   Guddu Karua. 

ii)PW2   Sankar Sonari. 

iii)PW3  Panda Munda. 

iv)PW4  Jiten Tanti. 

v)PW5   Nalini Brahma. 

vi)PW6  Maheswar Sarmah. 

vii)PW7 Dr. Arindom Bora. 

 

B) Defence witness: Nil. 

 

C)Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  Seizure list. 

iii) Ext.-3 Charge sheet. 

iv)Ext.4 Sketch map. 

v)Ext.5  Postmortem report. 

 

Sessions Judge, 
Udalguri. 
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